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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

SHREVEPORT DIVISION
INDUSTRIAL PACKAGING CORP CASE NO. 5:22-CV-05972
VERSUS JUDGE DONALD E. WALTER
UNION INSURANCE CO OF MAG. JUDGE KAYLA D. MCCLUSKY

PROVIDENCE

MEMORANDUM IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT

NOW INTO COURT, comes Plaintiff, Industrial Packaging Corp (“Industrial Packaging”),
who offers the following memorandum in opposition to the motion for summary judgment filed

by Defendant, Union Insurance Co of Providence (“Union”), Doc 35:
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I INTRODUCTION

This is a breach of contract case and a bad faith case under La. R.S. 22:1973 and 22:1892.
In this case, the insured, Industrial Packaging, suffered a loss resulting from the February 2021
frigid weather that engulfed the region. The insurance company, Union, was aware of a covered
loss as early as February 2021. The loss involved wet and damaged insulation and other related
building components caused by melting snow and ice. Despite this knowledge, Union failed to
provide an estimate of damages or to tender any money to Industrial Packaging for nearly six (6)
months. During this period, Union cancelled Industrial's insurance policy, rendering the property
uninsurable, which — likely intentionally — put undue pressure on its insured to settle this claim for
less than what was owed. When Union finally did tender indemnity money after the policy

cancelled, it was a paltry sum; significantly less than the appraisal value. The tendered payment



Case 5:22-cv-05972-DEW-KDM Document 37 Filed 07/23/24 Page 5 of 25 PagelD #: 839

was less than 2% of the total amount ultimately awarded to Industrial Packaging through the
appraisal process.

Union claims they relied on engineer reports; however, the estimate prepared by Union did
not align with its own engineer's recommendations. Union’s engineer's report was effectively
disregarded by Union’s adjuster.

Union also claims there was a dispute about whether the roofing cover or structure was
damaged. This is correct. However, from the very beginning, there was never a dispute about
whether the insulation was wet, damaged and covered under the terms of the policy. The parties
disputed, among other things, how to remedy the damage and the cost of the same. The appraisal
panel rejected Union’s argument that the insulation could merely be dried out and new insulation
retrofitted. Rather, the appraisal panel determined that the metal roofing panels and metal siding
must be at least removed and reset to allow new insulation to be installed. Any experienced
adjuster, building consultant and/or engineer would have (or should have) known this immediately
upon examining the covered loss.

Jurisprudence dictates that summary judgment is not appropriate when a claim for bad faith
penalties depends on factual determinations underlying the reasonableness of the insurer's refusal
to pay. For the foregoing reasons, and for others discussed below, summary judgment is not

appropriate in this case because this case is about the reasonableness of the insurer’s actions.
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IL. FACTS
A. The Policy

Union issued Policy Number 5A5-03-31 (“Policy”) to cover Industrial Packaging and its
property at located at 274 Wilder Drive, Homer, LA 71040 (the “Property) at all relevant times.'
The policy covered loss or damage that resulted from thawing of snow, sleet, or ice on the building
or structure.? Specifically, Union agreed to pay for "direct physical loss of or damage to Covered
Property at the premises described in the Declarations caused by or resulting from any Covered
Cause of Loss”.? The policy covered loss or damage that resulted from thawing of snow, sleet, or
ice on the building or structure.* The policy did not cover damage to the interior of any building
or structure caused by or resulting from snow, sleet, or ice, unless the building or structure first
sustained damage by a Covered Cause of Loss to its roof or walls through which the snow, sleet,

or ice entered, or if the loss or damage resulted from the thawing of snow, sleet, or ice on the

building or structure.’

B. The Loss, Initial Claims Process

During the Policy Period, the Property suffered damage caused by the frigid weather that
engulfed the region in February of 2021.° The plaintiff notified Union of the loss on February 22,
2021.7 On February 23, 2021, Eric Shawler, an internal adjuster with Union, called and spoke to

Wood Wilder, president of Industrial Packaging, who reported water leaking in several areas of

I Union MSJ, Exhibit 1

2 Union MSJ, Exhibit 1, p. 51 of 102, Limitations (1)(c)(1)-(2)
3 Union MSJ, Exhibit 1, p. 11 of 102

4 Union MSJ, Exhibit 1, p. 51 of 102

5 Union MSJ, Exhibit 1, p. 51 of 102

¢ Exhibit P1 (Affidavit of Lawson Wilder, Jr.)

TId.



Case 5:22-cv-05972-DEW-KDM Document 37 Filed 07/23/24 Page 7 of 25 PagelD #: 841

the building due to melting snow and ice.® Wilder indicated that the roof was free of ice and snow
at that point and that the leaks had ceased.” An Independent Adjuster (IA) with Superior Claims
was to schedule an inspection. !

On February 23, 2021, internal notes from Union show that Union verified coverage for

the loss, noting that the cause of the interior leaking was due to the melting of ice and snow on the

roof.!! The coverage for this type of loss was verified along with the policy details and limits.'?
The internal notes show that IA Tom Williams inspected the large metal commercial
structure on March 5, 2021.'3 He reported his findings in a call to Union on March 9, 2021.
Williams found several leaks from the recent snow/ice melt.'* Wilder claimed that the roof needed
replacement and that it did not leak before the snow/ice storm.'> Williams recommended an
engineer inspect the roof to determine if there was damage from the snow/ice to the roofing
structure. '® If the roof required replacement due to damage, the claim could exceed $500,000.'7
IA Williams issued his first report, dated March 11, 2021.'® Not included in the report, but
included in the internal notes from Union addressing the report, was confirmation that the

insulation was wet and may require removal of the standing seem roof.!” An engineer, Leif

Lindblom with ProNet Group, Inc. (“Lindblom”) was assigned to inspect the roof.

8 Exhibit P2, Union 657

°Id.

1074,

' Exhibit P2, Union 658

12 1d.

13 Exhibit P2, Union 659

4 1d.

S d.

16 1d.

71d.

18 Union MSJ, Exhibit 2, Union 65. It should be noted that this exhibit was produced in discovery to Industrial
Packaging, however, the version produced to Industrial Packaging was fully redacted.
19 Exhibit P2, Union 661

2.
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C. Lindblom’s Report and Supplemental Report Confirms the Covered Loss

Lindblom’s report and supplemental report can be summarized succinctly: Lindblom did
not find damage to the roofing cover or the structure, but found damage to the insulation from
melting snow and ice, a covered loss.

On April 22, 2021, Lindblom’s report, clearly noting areas of wet insulation, was provided
to Union.?! The report stated that the roofing structure was not damaged by the snow and ice but
that melting snow and ice “penetrated the building envelope...”??> Nothing was done regarding the
report for nine (9) days. On May 3, 2021, the insurance agent for Industrial Packaging emailed
Eric Shawler, adjuster with Union, to follow up on the engineer's report. Shawler replied that he
had questions for the engineer.?* Union’s internal notes indicate that the same day Eric Shawler

called the engineer to discuss the wet insulation and repair/replacement suggestions.>* Shawler

requested an additional report to address the wet insulation at that time.?®
On May 4, 2024, Union called Wood Wilder, Industrial Packaging’s president, to explain

what the engineer found, stating “[Union] would owe for the new water damages to the interior

related to snow and ice melt like insulation...that got wet”?° This was consistent with what Union

knew since the day of the first reported loss.

On May 10, 2021, Union’s internal notes show that Union was informed the following:

Beceived a call from Enginee
to just remove the insulatio

Pe 15 /I

21 Exhibit P2, Union 144-201
22 Exhibit P2, Union 166

23 Exhibit P2, Union 207

24 Exhibit P2, Union 665

B Id.

26 Exhibit P2, Union 666
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The supplemental report received on May 13,2021, recommended a repair method for torn
or moisture-damaged insulation in a single-layer system.?’ The report recommended drying out
the insulation and installing a new layer of insulation on top of the original layer, between the roof
purlins.?® This method involved installing a system of straps, fabric, or mesh fastened to the
purlins, with the new blanket insulation fed between the purlins.?’ The work should be conducted
by a commercial contractor familiar with steel building insulation retrofitting. Union internal notes

indicate that Union would have IA Tom Williams write up an estimate to dry out the wet areas

related to the snow/ice melt and add insulation.’® Clearly, Union knew (or should have known) at

this time that its alleged “fix” was insufficient and did not comply with the coverage provided by

the Policy.

D. Appraisal Accepted, Coverage Cancelled, then Appraisal Declared Premature

On May 27, 2021, Industrial Packaging invoked appraisal under the policy and named
Adam Posan as appraiser. 3! Kevin Donlon was subsequently named appraiser 10 days later
because Mr. Posan was facing time-sensitive contracts.*> On June 3, 2021, Union accepted
appraisal, indicating that the policy would provide coverage for the new interior water damages

related to recent snow and ice melting.>* On June 15, 2021, Union declined renewing Industrial

27 Union MSJ, Exhibit 2, Union 214-222
BId.

2 1d.

30 Exhibit P2, Union 668

31 Exhibit P2, Union 236

32 Exhibit P2, Union 254

33 Exhibit P2, Union 244
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Packaging’s insurance policy, knowingly leaving the property uninsured and likely uninsurable
until the damage from the covered loss was fixed.** On June 25, 2021, an email from Eric Shawler
to Kevin Donlon stated that "the appraisal process is premature until EMC has completed that

work and there is a disagreement as to the amount of loss if any".>’

E. Union’s Untimely, Low-Ball Estimate

On August 2, 2021, IA Tom Williams provided a second report and estimate (“Union
Estimate”) with a total RCV value of $14,886.49. The report did not appear to provide anything
for the removal of the wet insulation or for drying out of the insulation.*® On August 9, 2021,
Kevin Donlon sent an email to Al Mallet (Union’s appraiser) with his estimate of $1,907,759.55,
which included full roof replacement and new insulation.’” On August 12, 2021, Union tendered
its first payment of merely $13,886.49.3 According to Union, the appraisal could now proceed

since there was a disagreement.

F. Appraisal

On September 9, 2021, Al Mallet emailed IA Tom Williams asking for more information
regarding the estimate and pointed to numerous deficiencies, including the lack of details such as
the quantity of insulation being replaced, the areas of replacement, and the method to be used for
the replacement. He also requested a diagram indicating where and how much insulation was being

replaced.®

34 Exhibit P2, Union 259
35 Exhibit P2, Union 291
36 Exhibit P2, Union 435
37 Exhibit P2, Union 454-480
38 Exhibit P2, Union 492-493
39 Exhibit P2, Union 500

10
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The appraisal inspection took place sometime in September 2021. As of October 14, 2021,
Mr. Mallet had not completed his estimate.

On May 26, 2022, appraisal umpire Bree McCorkle recused himself. Union attacks the
actions of Plaintiff's counsel based on a letter that was mailed to Mr. McCorkle. This letter, written
by undersigned Jason R. Smith, is self-explanatory. Undersigned’s action was based on reports
from Adam Posan regarding an alleged improper relationship between Mr. Mallet and Mr.
McCorkle. Union referenced another case in the Western District of Louisiana, Temple Baptist
Church v. Employers Mutual Casualty Company, No. 3:21-CV-4324. Union cited an affidavit by
Mr. Mallet filed in that case but did not mention countervailing affidavits from Adam Posan and
Richard Collins, which disprove Union’s allegations.*’ The affidavits show that Posan voluntarily
chose to resign and nobody associated with the Plaintiff knew of Collins’s potential conflict prior
to hiring Collins. In the Temple Baptist case, the defendant, represented by the same defense
counsel, filed a motion to remove Mr. Collins which was denied.*! The court appointed Cade Cole
as the umpire in that matter.*?

Regardless, in the matter at hand, the parties subsequently agreed to Michael Fried as the
umpire.* George Keys eventually replaced Richard Collins and became the appraiser for
Plaintiff.** Mr. Keys submitted an estimate of $1,155,537.70.%> Mr. Mallet submitted an estimate

of $30,236.82 actual cash value.

40 Exhibit P3-A (Affidavit of Adam Posan); Exhibit P3-B — (Affidavit of Richard Collins)
41 Exhibit P3-C (Judgment from Case No. 3:21-CV-4324)

21

4 Doc. 17

“Id.

45 Exhibit P4-C (George Key’s Estimate produced by Michael Friend)

11



Case 5:22-cv-05972-DEW-KDM Document 37 Filed 07/23/24 Page 12 of 25 PagelD #: 846

The appraisal resulted in an award to Industrial Packaging for an actual cash value (“ACV”)
award of $714,031.15, with a replacement cost value (“RCV”) of $754,039.04.%¢ The umpire
Michael Fried and George Keys signed the award. The award was supported by an estimate
prepared by umpire Michael Fried and produced by Mr. Fried pursuant to a records deposition.
While the appraisal award did not call for a full replacement of the entire roofing structure, the
appraisal panel properly determined that the metal roofing panels and metal siding had to be
removed and reset to allow new, similar insulation to be installed. This award signed by the neutral
umpire clearly demonstrates that Union knew (or should have know) from the beginning of this
claim that, in the least, the roofing system needed to be removed and reset to replace the
wet/damaged insulation at the covered property. This scope of work was irrefutably covered under

the Policy.

III. LAW & ARGUMENT
A. Motion for Summary Judgment Standard

Under Fed. R. Civ. P. Rule 56(a), summary judgment must be granted if the movant
demonstrates that there is no genuine dispute regarding any material fact and that they are entitled
to judgment as a matter of law. Initially, the moving party has the responsibility to identify parts
of the pleadings and discovery that indicate the absence of a genuine issue of material fact.” This
can be achieved by highlighting the lack of evidence supporting the non-moving party's case.*s
Once this burden is met, the non-moving party must go beyond the pleadings and demonstrate that

a genuine issue of material fact exists for trial, requiring them to present significant probative

46 Union MSJ, Exhibit 5, page 105 (Appraisal Award); Exhibit P4-A (Appraisal Award Stipulation); Exhibit P4-B
(Appraisal Award Estimate from Umpire Michael Fried).

4 Tubacex, Inc. v. M/V Risan, 45 F.3d 951, 954 (5th Cir. 1995)

® Malacara v. Garber, 353 F.3d 393, 404 (5th Cir. 2003)

12
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evidence in support of their claim.*’ If the evidence is merely colorable or not significantly
probative, summary judgment may be granted.>

When ruling on a motion for summary judgment, the court cannot make credibility
determinations or weigh the evidence.’! All evidence must be viewed in the light most favorable
to the non-moving party, with all reasonable inferences drawn in their favor.>> A genuine issue of

material fact exists if a reasonable trier of fact could find in favor of the non-moving party.>?

B. Motion for Summary Judgment in La. R.S. 22:1973/22:1892 Cases

Countless motions for summary judgment have been denied in bad faith cases such as the
case at hand because it is well established that summary judgment is not appropriate when a claim
for bad faith penalties depends on factual determinations underlying the reasonableness of the
insurers refusal to pay.>*

La. R.S. 22:1892 makes an insurer liable for penalties and attorney fees in certain
circumstances based on its bad faith handling of a claim. To prevail under this statute, the insured
must show that (1) the insurer received satisfactory proof of loss; (2) the insurer failed to tender
payment within 30 days of receiving this proof; and (3) the insurer's failure to pay is “arbitrary,

capricious, or without probable cause.”> Similarly, La. R.S. 22:1973(B)(5) provides for an award

4 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); State Farm Life Ins. Co. v. Gutterman, 896 F.2d 116,
118 (5th Cir. 1990)

0 1d.

I Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000)

52 Clift v. Clift, 210 F.3d 268, 270 (5th Cir. 2000)

53 Brumfield v. Hollins, 551 F.3d 322, 326 (5th Cir. 2008)

% Carrier v. OBE Specialty Ins. Co., 2:21-CV-00790, 2022 WL 211682, at *2 (W.D. La. Jan. 24, 2022); Johnson v.
State Farm Mut. Auto. Ins. Co., 2012 WL 1745497, at *4 (E.D.La. May 16, 2012); Hartenstein v. State Farm Fire
and Casualty Ins. Co., No. 07-4594, 2008 WL 2397713, at *3 & n. 22 (E.D.La. June 10, 2008); Lamar Advertising
Co. v. Zurich American Ins. Co., 473 F.Supp.3d 632 (M.D.La. July 20, 2020)

35 Guillory v. Lee, 16 S0.3d 1104, 1126 (La. 2009).

13



Case 5:22-cv-05972-DEW-KDM Document 37 Filed 07/23/24 Page 14 of 25 PagelD #: 848

of penalties when an insurer fails to pay within 60 days and that failure is “arbitrary, capricious,
or without probable cause.”>®

Under Louisiana law, “satisfactory proof of loss” means “only that which is sufficient to
fully apprise the insurer of the insured's claims.”>’ “Louisiana decisions demonstrate that ‘proof
of loss’ is a flexible requirement. An insurer of course must receive some kind of notice of a claim
before it can act. So long as it receives enough information, the manner in which it obtains the
information is immaterial.”>® “Satisfactory proof of loss can be established through the insurer’s
inspection of the site through its own adjuster. Whether and when the insurer received ‘satisfactory
proof of loss’ sufficient to trigger its payment obligations is a question of fact.”’

An insurer's actions are found to be arbitrary, capricious, or without probable cause when
it's refusal to pay is unjustified® or “is not based on a good-faith defense.”! The court will look
to whether the insurer’s actions were reasonable under the totality of the facts.®?> An insurer's duty
of good faith includes a duty to conduct “a thorough investigation” and determine whether to settle

or litigate based on “the evidence developed in the investigation.”%

C. Genuine Issues of Material Fact Preclude Summary Judgment

There are many material facts in dispute in this litigation that prevent the granting of
summary judgment, including the date Union received satisfactory proof of loss, the timeliness of

Union’s payment, and the reasonableness or lack thereof of Union’s claims handling. These factual

36 LeBleu v. Allied Tr. Ins. Co., 2:22-CV-00735, 2023 WL 1768152, at *2 (W.D. La. Feb. 3, 2023)

57 La. Bag Co., Inc. v. Audubon Indem. Co., 999 S0.2d 1104, 1119 (La. 2008)

38 Austin v. Parker, 672 F.2d 508, 520 (5th Cir. 1982); LeBleu v. Allied Tr. Ins. Co., 2:22-CV-00735, 2023 WL
1768152, at *2 (W.D. La. Feb. 3, 2023)

% Drounette v. ASI Lloyds, No. 2:21-CV-03853, 2023 WL 4832545, at *2 (W.D.La. July 27, 2023) citations omitted.
% Dudenhefer v. Louisiana Citizens Prop. Ins. Corp., 2019-0387, p. 7 (La.App. 4 Cir. 9/25/19); 280 So.3d 771, 777
1 Guillory v. Lee, 16 S0.3d 1104, 1127 (La. 6/26/09)

2 Merwin v. Spears, 90 So.3d 1041, 1042 (La. 6/22/12)

8 Korndorffer v. USAA Cas. Ins. Co., CV 22-2035, 2023 WL 2351725, at *9 (E.D. La. Mar. 3, 2023)
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disputes present genuine issues of material fact for a trier-of-fact alone to determine. Industrial
Packaging has presented substantial evidence upon which the factfinder could find that Union
breached the insurance contract and that Union’s claims handling was done in bad faith and in

violation of Louisiana laws.

1. Union’s bad faith depends on the reasonableness of its failure to pay

There are numerous genuine issues of material fact regarding the reasonableness of
Union’s investigation into this claim and untimely refusal to pay, thus subjecting Union to an
assessment of penalties and attorney fees under La. R.S. 22:1892 and 22:1973. Union clearly knew
coverage existed as early as February 23, 2021. Union admits in its motion that the policy “does
cover interior damage caused by snow melt, even through pre-existing openings.” The claim file
shows that Union internally noted that coverage existed as a result of thawing snow, sleet & ice
on February 23, 2021. Union’s independent adjuster, Tom Williams inspected on March 5, 2021
and reported his findings to the carrier, confirming that the insulation was wet and damaged and
“may require removal of the standing seem roof” on March 11, 2021. Yet, Union failed to give an
estimate or tender any funds until August 12, 2021 — more than five (5) months later! A factfinder
could readily conclude that Union’s payment was untimely under Louisiana law thereby subjecting
it to bad faith penalties. Whether and when the insurer received ‘satisfactory proof of loss’
sufficient to trigger its payment obligations is a question of fact.”® Accordingly, summary
judgment is not appropriate.

Union claims that it acted reasonably in the intervening time, but countless cases show that

summary judgment is not appropriate when a claim for bad faith penalties depends on factual

% Drounette v. ASI Lloyds, No. 2:21-CV-03853, 2023 WL 4832545, at *2 (W.D.La. July 27, 2023) citations omitted.
15
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determinations underlying the reasonableness of the insurers failure to pay. For these reasons

alone, Union’s motion for summary judgment should be denied.

2. Union’s bad faith was extensive and consistent

If anything, the “totality of the facts” show that Union’s actions were entirely unreasonable
and that, despite having satisfactory proof of loss, it failed to tender funds to remedy the wet
insulation and, at least, to remove and reset the roof. As mentioned previously, Union had
satisfactory proof of loss at the latest when it received the report from IA Tom Williams following
his inspection on March 11, 2021. The result of this inspection was undoubtedly “sufficient to fully
apprise the insurer of the insured's claims.”®

The record shows Union knew (1) the insulation was wet, damaged, and covered under the
policy and (2) there could be damage to the roofing structure or cover. Union did not sufficiently
investigate and tender payment on the damaged insulation. Instead, Union set off to investigate the
allegation that the roofing cover or structure was damaged from the snow/ice. Union failed in its
duty to conduct a “thorough investigation”. Leif Lindblom, the engineer retained by Union,
reported on April 22, 2021 that the roofing cover and structure was not damaged.®® The report
implies that the insulation was wet (information already known to Union). Union did nothing with

this report until Industrial Packaging’s insurance agent followed up with Union on May 3, 2021.%

At that point, Union finally called Lindblom to request another report.®® According to Linblom’s

% La. Bag Co., Inc. at 1119

% Union MSJ, Exhibit 2, Union 149
67 Exhibit P2, Union 207

% Exhibit P2, Union 665
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second report, Union asked him to provide the recommended “method of repair for the moisture
damaged roof insulation”. ® The second report actually recommended somehow drying out the
insulation and installing a new layer of insulation on top of the damage insulation, using a system
of straps, fabric or mesh materials fastened to the purlins, which was to be performed by a
commercial contractor.”’ Any knowledgeable professional in the claims adjusting or contracting
or engineering industry should have known this was not acceptable in the contracting industry, nor
did it comply with the relevant coverage under the Policy.

In the meantime, months passed with no payment and no funds to commence repairs.
Accordingly, on May 27, 2021, Industrial Packaging invoked appraisal under the terms of the
policy.”

3. Union’s eventual tender was based on an incomplete and unreasonable estimate and

failed to comply with Union’s prior engineering report

The bad faith intensified when Union finally submitted an incomplete estimate that did not
even comply with Union’s own engineer’s second report. Union tendered an estimate to Industrial
Packaging with a payment in the amount of just $13,886.49 on August 12, 2021.7% The tender was
purportedly based on a report from Tom Williams and estimate from Tempco Insulation, Inc.”
The estimate states “place 3 vinyl insulation to 10 damaged areas on roof line.”’* In other words,
the proposed fix did not even appear to meet the requirements of Union’s own engineer. There was

no mention of how to somehow “dry” the insulation and no mention of a system of straps, fabric,

% Exhibit P2, Union 216

70 Exhibit P2, Union 668

71 Exhibit P2, Union 236.

72 Exhibit P2, Union 491

73 Exhibit P2, Union 435-448
74 Exhibit P2, 437
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or mesh materials fastened to the purlins being installed, all to be performed by a licensed,
commercial contractor.
Even worse Al Mallet, the appraiser for Union, emailed Union on September 9, 2021, and

stated the following:

Mr. Williams, if I could impose on you to contact the insulator that
estimated this project for you and ask him to call me? He does not have any
details with his estimate such as the quantity of insulation being replaced,
the areas of replacement, and the method he will use to replace the
insulation.
Also Mr. Williams, if you have some sort of a diagram as to where and/or
how much insulation is being replaced I would appreciate it if you would
send it to me.
Both the other appraiser and myself have questions about this estimate.
We have called and left a message for him to call me; however, he may be
hesitant to call me because he does not know who I am. He can call my cell
phone number below.”
These emails clearly demonstrate that even Union’s own appraiser knew its claims
adjusting was insufficient and lacked detail and compliance with its alleged “expert” reports.
Industrial Packaging agrees with and adopts the statement of Al Mallet, appraiser for
Union. The estimate, and the tender associated therewith, does not have any details such as the
quantity of insulation being replaced, the areas of replacement, and the method used to replace the
insulation. This is clear, unequivocal proof that Union’s proposed estimate, the one which Union

based its deficient tender upon, did not rely on Union’s own engineer’s report and that it was so

incomplete and deficient that it could not be understood even by Union’s own alleged expert in

5 Exhibit P2, Union 500
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the field of construction, Al Mallet. This is a classic example of a failure to thoroughly investigate

the claim and a failure to act in good faith.

4. Union’s June 2021 Conduct

Union’s conduct in June 2021 is further evidence of its unreasonable, bad faith conduct.
Union accepted appraisal on June 3, 2021 and acknowledged coverage of the wet insulation. On
June 15, 2021, Union did not renew the insurance policy, leaving the knowingly damaged property
uninsured.”® On June 25, 2021, an email from Eric Shawler to Kevin stated that "the appraisal
process is premature until [Union] has completed that work and there is a disagreement as to the
amount of loss if any".”’

To summarize, Union knew since February that there was a covered loss due to melting
snow/ice. No estimate had been completed by Union in six (6) months even though Union
acknowledged coverage. Union accepted appraisal and acknowledged coverage. Union
unilaterally cancelled the policy 12 days after invocation of appraisal. Union then declared that

appraisal was premature because of their own failure to obtain an estimate and then tendered

$13.886.49 to its former insured who had an uninsurable roof due to the unremedied damages! At

this time, Union knew (or should have known) that this would likely put pressure on its former
insured to possibly accept the low ball offer being put forward to help Industrial Packaging defer

the cost of repairing the property to allow it once again to gain property insurance coverage.

5. Appraisal Results Further Shows Bad Faith

76 Exhibit P2, Union 259
77 Exhibit P2, Union 291
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The appraisal resulted in an award to Industrial Packaging for an actual cash value award

of $714,031.15.

In view of the appraisal award of $714,031.15, Union’s initial valuation of the damages at
a mere $14,886.49 cannot be viewed any other way than as arbitrary, capricious and without
probable cause. The appraisal award was nearly fifty two (52) times greater than Union’s valuation
of the damages!

This case is akin to Langley v. Allied Tr. Ins. Co., No. 2:21-CV-03621, 2023 WL 2875148,
at *2 (W.D.La. Apr. 10, 2023). There, like Union, the insurer argued that it relied on its
independent field adjuster’s estimate and timely tendered payment following the appraisal process.
This Court correctly pointed out that the RCV of Coverage A (building) damages in the appraisal
award was over three times the RCV of Coverage A damages determined by the insurer’s adjuster.

“These staggering increases raise fact issues as to whether [the insurer’s] original adjustment was

conducted in good faith and whether it could have reasonably relied on the numbers its own

retained adjusters supplied.” /d. (emphasis added). The insurer’s motion for summary judgment

on the bad faith claims was denied, and the same ruling applies here.

Likewise, in Aghighi v. Louisiana Citizens Prop. Ins. Corp., No. 2012-1096 (La.App. 4
Cir. 6/19/13), 119 So0.3d 930, 935, writ denied sub nom. Aghighi v. Lousiania Citizens Ins. Corp.,
2013-1737 (La. 10/30/13), 124 So.3d 1102, the Court noted:

The insurer’s duty under La. R.S. 22:1892 mandates more than merely sending an adjuster
to the insured’s property to take pictures and calculate the numbers on less than all the
damage. It would defeat the purpose of the statute to allow an inadequate and unreasonably
low adjustment, done within the requisite time delays, to satisfy the insurer’s obligation to
the insured. Likewise, allowing a ‘readjustment’ done approximately six months later to
cure the original bad conduct without any penalty would be condoning the insurer’s
actions.

20
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The same reasoning is applicable in this case. Union cannot ignore its original acts of bad faith
and untimely, low-ball payment because it eventually paid the appraisal award.

It is clear that genuine issues of material fact exist regarding Union’s handling and decision
making. Union’s motion seeking summary judgment should be denied.

6. Breach of Contract Claims
Union advances the argument that there is no breach of contract claim. Union states
“Industrial has presented no evidence that it is entitled to sums outside the appraisal award.” Union
claims that Industrial has only identified bad faith penalties, attorneys fees and recoverable
depreciation. This is plainly and simply incorrect.
First, recoverable depreciation can be presented to the jury contrary to what Union claims.
In Schumacher v. United Prop. & Cas. Ins. Co., No. 2:21-CV-01435, 2022 WL 3330085, at *2
(W.D. La. Aug. 11, 2022), the court addressed an insurer’s motion for summary judgment on the
issue of whether the jury could consider RCV, when repairs were not yet complete. The court
found:
As the undersigned held in Touchet v. UPC, another Hurricane Laura case,
the plain language of the policy in this matter provides that repair or
replacement cost is not due until that work is complete. 2022 WL 710621
(W.D. La. Mar. 9, 2022). As in Touchet, UPC has made its motion in
anticipation of a jury verdict and argues that the jury should be limited to
considering its liability only in terms of ACV. Plaintiffs, however, have
argued that they have been unable to start repair work because of the low
amount of payments that they have received thus far from UPC.
...UPC has not presented adequate evidence to take that issue from the jury

in this matter, and the jury can thus determine whether plaintiff is entitled
to recover replacement costs. Mason v. Shelter Mutual Ins. Co., 209 So.3d
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860, 867 (La. Ct. App. 3d Cir. 2016). Accordingly, the motion will be
denied in this regard.’”®

Industrial has been unable to repair the Property and return it to the same condition even
with the tendered appraisal award due to the high costs of the going through the appraisal process.
The appraisal process was a direct result of Union’s unreasonable tender of $13,886.49.

Second, other than recoverable depreciation, Union has presented evidence of other
damages: the costs of appraisal which is more than $136,000.” This is a consequential damage
under La. R.S. 22:1973 and under a theory of a breach of contract. An obligor is liable for the
damages caused by his failure to perform a conventional obligation.®® A failure to perform results
from nonperformance, defective performance, or delay in performance.?! Damages are measured
by the loss sustained by the obligee and the profit of which he has been deprived.®?

Industrial Packaging incurred steep damages as a result of Union tendering low ball
estimates not in conformity with their own engineers. The most obvious is the cost of the appraisal
process which exceeds $136,429.12.%° This is in addition to the temporary repairs completed by

Trademark Roofing Services. These damages are clearly a consequence of the initial, already

8 See also, Lake Charles Pilots Inc. v. Landmark Am. Ins. Co., No. 2:21-CV-03152, 2023 WL 5490294, at *3 (W.D.
La. Aug. 24, 2023) (“One could not reasonably expect an insured to make over a million dollars in repairs when its
insurer has paid less than $20,000.00 to fund said repairs.”); TGS Properties LLC v. Covington Specialty Ins. Co., No.
2:22-CV-01935, 2023 WL 6340676, at *2 (W.D. La. Sept. 28, 2023) (“To the extent that plaintiff can show that it was
unable to complete repairs due to an underpayment of the claim, it may establish a right to recover Replacement Cost
Value and/or Increased Cost of Construction.”); Dollar Elec. Inc. v. Covington Specialty Ins. Co.,No. 2:21-CV-03041,
2023 WL 5942313, at *2 (W.D. La. Sept. 12, 2023) (same).

7 Exhibit P1 (Affidavit of Lawson Wilder, Jr.); Exhibit P3 (Industrial Packaging Discovery Responses)

80 La. C.C. art. 1994.

$11d.

82 La. C.C. art. 1995.

8 Exhibit P1 (Affidavit of Lawson Wilder, Jr.); Exhibit P4 (Industrial Packaging Discovery Responses)
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delayed, tender of $13,886.49. As such, the breach of contract claim remains as well as any other

claim for consequential damages pursuant to La. R.S. 22:1973.%4

IV.  CONCLUSION

There are clear, disputed facts involving the reasonableness of Union’s actions and the
amounts due to Industrial Packaging as a result of a breach of insurance contract and the breach of
La. R.S.22:1973 and 22:1892. This matter must be tried and left to the jury to decide the numerous
disputed issues of material fact. Union was aware of a covered loss involving wet and damaged
insulation caused by melting snow and ice as early as February 2021. Despite this knowledge,
Union failed to provide an estimate of damages or tender any money to Industrial Packaging for
nearly six (6) months and cancelled Industrial's insurance policy, making the property uninsurable
in its knowingly damaged state. When Union finally tendered a payment after the policy was
cancelled, it was a paltry sum, significantly less than the appraisal value, amounting to less than
2% of the total amount ultimately awarded to Industrial Packaging via the appraisal process.

Union claims reliance on engineer reports; however, the estimate prepared by Union did
not align with their engineer's recommendations, effectively disregarded by Union’s adjuster.
While Union acknowledged a dispute about the damage to the roofing cover or structure, there
was no dispute about the wet, damaged insulation being covered under the policy. The appraisal
award of $754,039.04 was a staggering fifty two (52) times greater than Union’s valuation of the

damages. The appraisal panel rejected Union’s argument that the insulation could merely be dried

8 Roofing & Reconstruction Contractors of Am. LLC v. Church Mut. Ins. Co., 2:21-CV-03551, 2023 WL 8814596,
at *4 (W.D. La. Dec. 20, 2023) (holding that the costs of the appraisal are a consequential damage). The same concept
would apply insofar as a breach of contract claim is implicated.
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out and retrofitted, determining instead that the metal roofing panels and siding needed to be

removed and reset to install new insulation. Jurisprudence dictates that summary judgment is

inappropriate when a bad faith penalty claim depends on factual determinations about the

reasonableness of the insurer's refusal to pay, making summary judgment inappropriate in this

case.

Respectfully submitted,
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CERTIFICATE OF SERVICE

I hereby certify that on July 23, 2024, I presented the foregoing Opposition to Motion for
Summary Judgment to the Clerk of Court for filing and uploading to the CM/ECF system which
will send notification of such filing to the following:

PETTIETTE, ARMAND, DUNKELMAN, WOODLEY & CROMWELL, LLP

S. Michael Cooper (mcooper@padwbc.com)
Chelsey T. Colontonio (ccolontonio@padwbc.com)
Meredith Bro (mbro@padwbc.com)

400 Texas Street, Suite 400
PO Box 1786
Shreveport, Louisiana 71166-1786
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P.O. Drawer 3008
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jsmith@hpblaw.com

BY: /s/Jason R. Smith
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Jason R. Smith, Bar Roll No. 34981
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